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This matter is before the undersigned on the defendants’
multiple pretrial notions. The followng notions wll Dbe
considered in this opinion: 1) the defendants' notion for
severance; 2) notion to dismss unconstitutional penal statute;
3) notion to dismss the indictnent due to duplicity; 4) notionto
dismss indictment due to multiplicity; 5) defendant Anthony
Marion's notion to dismss; 6) defendants' Billy Ray Gray and
Syl vester Byers notion to dism ss for violation of the Speedy Tri al
Cl ause of the Sixth Arendnent and for violation of the Speedy Tri al
Act (18 U.S.C. 8§ 3161); 7) defendants' Gray and Byers notion to
di sm ss under Rule 48 of the Federal Rules of Crimnal Procedure;
and 8) the defendants' notion for grand jury transcripts. The
government has responded to the notions. Each nmotion wll be

addressed separately bel ow

MOTI ON FOR SEVERANCE

The def endants have noved for severance pursuant to Rule 14 of
the Crimnal Rules of Civil Procedure. The defendants assert that
the prejudice is so great that it outweighs the interest of
judicial econony and efficiency which may be achieved by a joint

trial. The defendants offer several exanples of prejudice that



t hey believe warrants severance. The court finds that the reasons
are not conpelling.

Rule 14 permts a district court to grant a severance of
defendants if "it appears that a defendant or the governnment is
prejudiced by a joinder."” To obtain a severance under Rule 14, the
nmovants have the burden of convincing the court that w thout such
drastic relief they will be unable to obtain a fair trial. United

States v. Perez, 489 F.2d 51, 65 (5th Gr. 1973), cert. denied, 417

US 945 (1974)(citations omtted). A mere showing of sone
prejudi ce has usually been insufficient, for qualitatively it nust

be t he nost conpelling prejudi ce against which the trial court wll

be unable to afford protection. 1d.

The defendants assert that a jury will not be able to
segregate the evidence applicable to each defendant and follow in
limne instructions as they apply to each defendant. Specifically,
the defendants claimthat "[t]he practical effect of failing to
sever the trials of the aforenentioned [d] efendants will be a | ack
of opportunity to present an individual defense and confusi on anong
the jurors as to how to weigh and properly consider the
adm ssibility of evidence as to each [d]efendant.” The United
States Suprene Court has recognized a preference in the federal
systemfor joint trials of defendants who are indicted together.

Zafiro v. United States, 506 U S. _ , 113 S.C. 933, 122 L.Ed.2d

317, 324 (1993). In Zafiro, the Court held that, when defendants
properly have been joined under Rule 8(b), a district court should
grant a severance under Rule 14 only if there is a serious risk

that a joint trial would conpromse a specific trial right of one



of the defendants, or prevent the jury from nmaking a reliable
j udgnent about guilt or innocence. 1d. at 325. The court is of
the opinion that the reasons proffered by the defendants do not
warrant severance in the present case, accordingly, the notion wll
be deni ed.

MOTI ON TO DI SM SS UNCONSTI TUTI ONAL PENAL STATUTE

The defendants argue that 18 U . S.C. 8§ 1951 is overbroad and
far-reaching. They claimthe statute is over broad on its face
because it does not require the defendant all eged to have viol ated
the statute to act affirmatively in order to violate the statute.
The defendants cite no authority in support of this contention
The court finds that the argunment has no nerit and thus denies the
not i on.

Al ternatively, the defendants clains the statute is "void for
vagueness under the due process clause in that it fails to give a
person of ordinary intelligence fair notice that his contenpl ated
conduct is forbidden by statute."” Again the defendants cite no
authority in support of their clains. The court holds that the
argunent is neritless and the notion to dism ss the indictnment on
t he af orenenti oned grounds is deni ed.

MOTI ON TO DISM SS THE | NDI CTMENT DUE TO DUPLICI TY

The defendants also claimthat the indictnent in this case is
duplicitous. Duplicity is the charging of nore than one offense in

asingle count. United States v. Baytank (Houston), Inc., 934 F. 2d

599, 608 (5th GCr. 1991). The indictnment here contains a
conspiracy charge with nunmerous overt acts in furtherance of the

conspiracy listed in the first count of the indictnment. Many of



the overt acts al so constitute the basis for the substantive counts
of the Hobbs Act, 18 U.S.C. 8§ 1951, violations contained in the
remai ni ng counts. As found by the Third Grcuit, an indictnment is
not duplicitous where acts which could anpbunt to substantive

of fenses are nerely descriptive of the conspiracy. United States

v. Addonizio, 451 F.2d 49, 60 (3rd Cr. 1971), cert. denied, 405

US. 936. The defendants notion to dismiss for duplicity is
deni ed.

MOTION TO DI SM SS FOR MULTIPLICI TY

The defendants next claimthe indictnment is nmultiplicituous.
They assert that "one alleged crine or act has been divided into
nore than one count." The defendants cite no authority in support
of the claim The indictnment contains one count of conspiracy
agai nst the defendants for conspiring to viol ate the Hobbs Act, and
29 substantive counts of Hobbs Act violations wherein each
defendant is charged with extortion under color of official right
regardi ng the payoffs each accepted. Miltiplicity is the charging

of a single offense in nore than one count. United States v.

Swaim 757 f.2d 1530, 1536 (5th Cr. 1985)(citations omtted).
Wth respect to the Hobbs Act, each act of extortion is a separate
i ndi ctabl e of fense, not wi thstanding that each act is |linked to and
is in furtherance of a conspiracy. Addonizio, 451 F.2d at 59, 60.
An indictnment charging each payoff or paynment in a separate count
as distinct violations is not multiplicituous. 1d. Therefore, the
motion to dismss the indictnent for nultiplicity is denied.

DEFENDANT MARI ON' S MOTI ON TO DI SM SS




Def endant Marion filed a notion to dism ss based on the fact
that his two previous trials resulted in mstrials and that the new
indictnment filed on April 22, 1994, adds a conspiracy charge which
has never been previously alleged. Marion cites no authority in
support of his proposition. The court finding no basis for his
argunent denies his notion to dismss.

DEFENDANTS GRAY AND BYERS MOTION TO DISM SS FOR VI OLATI ON OF THE

SPEEDY TRIAL CLAUSE OF THE SI XTH AMENDVENT AND FOR VI OLATI ON OF
SPEEDY TRIAL ACT (18 U.S.C._§ 1361)

The Speedy Trial Act requires the Governnent to conmence the
defendant's trial within 70 days of the filing of the indictnent or
fromthe date the defendant has appeared before a judicial officer
of court in which the charge is pending, whichever date |ast
occurs. 18 U S C § 3161(c)(1). In the instant case, the
defendants Gray and Byers were indicted on April 22, 1994 and nade
their initial appearance and arrai gnnent on May 5, 1994. At the
said arraignnent, a trial date of June 27, 1994 was set.
Def endants filed a series of notions for discovery and bill of
particulars on May 11, 1994, and on May 18, 1994, the defense filed
a notion for continuance alleging scheduling conflicts and the
conplexity of the case, and requested that any tine be excluded
fromthe Speedy Trial Act. On May 20, 1994, the governnent filed
a notion to determne conflict of interest with respect to all four
def endants being represented by the sane attorney. On May 23,
1994, the defendants' notion for continuance was granted and a
trial date set for August 29, 1994 and all the tinme fromMy 23 to
August 29 excluded pursuant to the Speedy Trial Act. In the

interim the hearing pursuant to Rul e 44(c) concerning the conflict



of interest was held and an appropriate order entered. On June 22,
1994, the notions for discovery and bill of particulars filed by
t he defense were denied. As noted by the governnent, only (6) siXx
days have expired of the all owable 70 days between arrai gnnent and
trial date. Therefore, there has been no violation of the Speedy
Trial Act or any unnecessary delay in bringing this case to trial.
The court now turns to the defendants argunments as they
pertain to the original indictnents. Gray and Byers were
originally indicted on or about June 9, 1993. United States
District Court Judge Neal Biggers, the trial judge then assigned to
the cases, issued an order on Septenber 23, 1993, excluding al
conputation relative to the Speedy Trial Act from Septenber 23,
1993, wuntil trial in those cases could be set. Prior to the
setting of those cases for trial, the present indictnent was
returned and the original indictnments against Gray and Byers were
di sm ssed w thout prejudice. The present indictnent added
defendants and a conspiracy count to the substantive counts
included in the instant case. The original indictnments have been
di sm ssed wi t hout prejudice, and t hese def endants have not produced
any evidence of prejudice that would warrant any further relief.
Def endants' Gray and Byers notion to dismss for violation of the
Speedy Trial C ause of the Sixth Arendnent and for violation of the
Speedy Trial Act is denied.
DEFENDANTS' GRAY AND BYERS MOTION TO DI SM SS UNDER RULE 48

Def endants Gray and Byers al so nove to dism ss the indictnent
under Rule 48(b) of the Federal Rules of Crimnal Procedure which

provi des:



(b) By Court. If there is wunnecessary delay in
presenting the charge to a grand jury or in filing an
informati on against a defendant who has been held to
answer to the district court, or if there is unnecessary
delay in bringing a defendant to trial, the court may
dism ss the indictnment, information or conplaint.
The def endants argue that, due to the unnecessary delay in bringing
them to trial, the court should dismss the indictnent wth
prejudice. Rule 48(b) vests nuch discretioninthe trial court and
a dismssal on speedy trial grounds is not mandatory unless the
defendant's constitutional speedy trial rights have been viol at ed.

United States v. Edwards, 577 F.2d 883, 887 n. 1 (5th Cr. 1978),

cert. denied, 439 U S. 968. Here, as set forth above, the court

has found that there has been no unnecessary delay with respect to
this indictment or the original indictnent. Al parties involved
have acknow edged the conplexity of the case at hand. In a
simlarly conplicated case, the Eight Crcuit has held that an 18-
month delay between indictnment and trial was insufficient to
constitute unnecessary delay to warrant di sm ssal under Rule 48(c).

United States v. DelLuna, 763 F.2d 897, 923 (8th Cir. 1985), cert.

denied, 474 U S. 980. The elapsed tine between the original
i ndi ctments and the present indictnment was el even (11) nonths, not
counting exclusions. The court finds that there is no purposeful
delay by the governnent and no justifiable reason for dismssa
under Rul e 48(Db).

MOTI ON FOR GRAND JURY TESTI MONY

The def endants have noved for Grand Jury transcripts rel ating

to the original indictnments, superseding indictnments, and the new



indictment which is the above captioned case. The follow ng
transcripts are requested:

1. United States v. Anthony Marion, Crimnal No.
3:93CR087-D, filed June 9, 1993;

2. United States v. Anthony Marion, Crimnal No.
3:93CR087-D, filed February 24, 1994,

3. United States v. WIllie Frank Jones, Billy Ray
G ay, Sylvester Byers and Anthony d ark
Marion, Crimnal No. 3:93CR036-D, filed Apri
22, 1994;

4. United States v. Billy Gray, Crimnal No.
3:93CR083-D, filed June 9, 1993;

5. United States v. WIllie Frank Jones, Crim nal
No. 3:93CR084-D, filed June 9, 1993;

6. United States v. Sylvester Byers, Crim nal No.
3: 93CR081, Filed June 9, 1993;

7. United States v. Sylvester Byers, Crim nal No.
3:93CR081, filed on or about February 24,
1994:

8. United States v. WIllie Frank Jones, Crim nal
No. 3:93CR084, filed on or about February 24,
1994:

9. United States v. Billy Ray Gray, Crimnal No.
3:93CR083-B, filed on or about February 24,
1994.

The defendants clai mthat production of the grand jury transcripts
are warranted so that the defendants herein can determ ne whet her
or not sufficient grounds exist for a Motion to Di sm ss.

Parties seeking grand jury transcripts under Rule
6(e)[(3)(c)(ii)] nmust showthat the material they seek is
needed to avoid a possible injustice in another judicial
proceedi ng, that the need for disclosure is greater than
t he need for continued secrecy, and that there request is
structured to cover only material so needed.

Douglas Gl Co. v. Petrol Stops Northwest, 441 U S. 211, 222

(1979) (footnote omtted). The burden is on the defendant to

denonstrate (1) a "particularized need,"” and (2) that the



particul ari zed need outwei ghs the policy of protecting the secrecy
of grand jury proceedings. Id. at 223. The court is of the
opi nion that the defendants have not shown a particularized need
for the testinony requested. Accordingly, the defendants' notion
for the transcripts of the grand jury testinony is denied.

CONCLUSI ON

For the foregoing reasons and authorities, the pre-trial
notions of the defendants are not well taken and deni ed.

An order in accordance with this nmenorandum opinion shal
i ssue this day.

TH S day of Septenber, 1994.

United States District Judge



